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determining whether a worker qualifies as an “employee” for ERISA purposes.
An example of the court’s analysis of these factors is found in Rumpke v.
Rumpke Container Service,’ where the district court, citing Nationwide Mutual
Insurance Co. v. Darden,’ reiterated that the common-law test “provides no
‘shorthand formula or magic phrase that can be applied to find the answerl[;]
... all of the incidents of the relationship must be assessed and weighed with
no one factor being decisive.” ”® Because the totality of the circumstances
controls whether the worker is classified as an employee, the court’s analysis
of these factors generally is quite fact intensive.

D. Who Is a Contingent Worker?

2. Benefit Claims and Misclassification: Vizcaino v. Microsoft and
Its Progeny

In Kiper v. Novartis Crop Protection, Inc.,” the district court enforced an
independent contractor agreement where the factual circumstances indicated that
the plaintiffs requested that the defendants hire them as independent contractors,
signed agreements designating them as such, received a mark-up in their hourly
rate in lieu of employee benefits, and worked for eight or more years in that
capacity. According to the district court, these facts equitably estopped plaintiffs
from consideration as common-law employees because “[tJo now allow the
plaintiffs to claim employee status solely to get benefits under the Plans would
not only be inequitable, but it would totally destroy the clear meaning of a
contract voluntarily entered into by the parties.”!

In addition to the journal articles cited in the Main Volume, various journals
continue to publish articles on the issues raised by Vizcaino v. Microsoft Corp."

of business and/or traveling expenses; furnishing of tools and materials; significant investment;
realization of profit or loss; working for more than one firm at a time; making service available
to general public; right to discharge; and right to terminate.

6240 F. Supp. 2d 768, 28 EB Cases (BNA) 2349 (S.D. Ohio 2002).

7503 U.S. 318, 324, 14 EB Cases (BNA) 2625 (1992).

8240 F. Supp. 2d at 77576 (citing Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318,
324, 14 EB Cases (BNA) 2625 (1992)). See also Mulzet v. R.L. Reppert Inc., 54 Fed. Appx.
359, 361, 29 EB Cases (BNA) 2844 (3d Cir. Dec. 11, 2002) (applying the Darden factors; lower
court ruling that contractor was independent contractor, not an employee, was affirmed).

209 F. Supp. 2d 628, 28 EB Cases (BNA) 1020 (M.D. La. 2002).

07d. at 637-38.

1120 F.3d 1006, 21 EB Cases (BNA) 1273 (9th Cir. 1997). A few of the more recent
articles are: Lisa Horwedel Barton, Reconciling the Independent Contractor Versus Employee
Dilemma: A Discussion of Current Developments as They Relate To Employee Benefit Plans,
29 Cap. U.L. REv. 1079 (2001); John McGee, Benefits For Contingent Employees, 63 TEX. B.J.
870 (2000); Judith E. Bendich, When Is a Temp Not a Temp?, 37 TriaL 42 (Oct. 2001); John
M. Vine & Michael J. Francese, Contingent Workers Under Employee Benefit Plans: Problems
If They Are Covered and Problems If They Are Not, 664 PLI/Lit 327 (2001); Phillip R. Maltin,
By Any Other Name—No Matter What Workers are Called, Their Status and Treatment as
Employees are Subject to a Variety of Fact-Based Tests, 24 L.A. Law. 53 (Sept. 2001); Daniel
M. Feinberg, Independent Contractors, Leased Employees, and Other Contingent Workers,
SGO017 ALI-ABA 247 (2001); Katherine M. Forster, Strategic Reform of Contingent Work, 74
S. CaL. L. REv. 541 (2001); Lara Turcik, Rethinking The Weighted Factor Approach to the
Employee Versus Independent Contractor Distinction in the Work for Hire Context, 3 U. PA. J.
LAB. & Emp. L. 333 (2001); Mark Berger, Rethinking the Legal Oversight of Benefit Program



Ch. 33 VIL Contingent Workers and Employee Benefits 247

Kiper v. Novartis Crop Prot., Inc., 209 F. Supp. 2d 628, 28 EB Cases (BNA) 1020
(M.D. La. 2002).

Sixth Circuit:
Rumpke v. Rumpke Container Serv., 240 F. Supp. 2d 768, 28 EB Cases (BNA) 2349
(S.D. Ohio 2002).

Jaeger v. Matrix Essentials, Inc., 236 F. Supp. 2d 815, 29 EB Cases (BNA) 1042
(N.D. Ohio 2002).

Seventh Circuit:

Berger v. AXA Network, LLC, 2003 WL 21530370, 30 EB Cases (BNA) 2688 (N.D.
I11. July 7, 2003).

Turnoy v. Liberty Life Assurance Co. of Boston, 2003 WL 223309, 29 EB Cases
(BNA) 2609 (N.D. I1l. Jan. 30, 2003).

Eleventh Circuit:

Boin v. Verizon South, Inc., 283 F. Supp. 2d 1254, 2003 WL 22204733, 31 EB
Cases (BNA) 2250 (M.D. Ala. 2003).
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I. Overview

Two federal district courts have recognized that a breach of fiduciary duty
claim may be asserted by contingent workers for plan benefits denied them

*Janich Law Group, Chicago, Illinois.
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even when such workers were not reclassified by the Internal Revenue Service
(IRS) as common-law employees.'

III. Benefit Eligibility as a Function of Worker Status
B. Tax Consequences of Misclassification

1. Consequences of Excluding Common-Law Employees

Revenue Procedure 2001-17, referenced in the Main Volume, was modified
and superseded by Revenue Procedure 2002-47.? Subsequently, Revenue Proce-
dure 2002-47 was itself modified and superseded by Revenue Procedure 2003-
44, which is generally effective October 1, 2003. Revenue Procedure 2003-44
is the current version of the consolidated statement of the correction programs
under the Employee Plans Compliance Resolution System (EPCRS).

2. Consequences of Including Independent Contractors

Contingent workers often allege a purported violation of the exclusive
benefit rule arising from their exclusion from participation in plan benefits.?

In Turnoy v. Liberty Life Assurance Co. of Boston, the district court
acknowledged that an independent contractor may be considered a “beneficiary”
under ERISA and therefore entitled to receive benefits under a welfare bene-
fits plan.*

C. Who Is a “Common-Law Employee” for Benefit
Eligibility Purposes?

The courts have consistently held that each of the 20 factors listed in Rev.
Rul. 87-41°—in addition to the “right to control” test—is to be weighed when

'See Edes v. Verizon Communications, Inc., 288 F. Supp. 2d 55 (D. Mass. 2003) (breach
of fiduciary duty claim dismissed as untimely pursuant to ERISA §413 statute of limitations
provision); Godshall v. Franklin Mint Co., 285 F. Supp. 2d 628, 31 EB Cases (BNA) 1665 (E.D.
Pa. 2003) (rejecting defendants’ assertion that breach of fiduciary duty claim was actually a
claim for denial of benefits). Citing the district court decision in Tinley v. Gannett Co., 2002
WL 531556, at *3 (D. Del. Mar. 25, 2002) (unreported), aff’d, 55 Fed. Appx. 74, 30 EB Cases
(BNA) 1179 (3d Cir. 2003), the district court in Godshall denied defendants’ summary judgment
motion on the basis that the plain language of the complaint alleged a violation of fiduciary
duties, “including [the] duties to act solely in the interest of the participants and beneficiaries;
to administer the plans in accordance with their written terms; and to identify and enroll all
persons who are eligible.” 285 F. Supp. 2d at 633.

2Rev. Proc. 2002-47, 2002-29 L.R.B. 133 (July 22, 2002), modified and superseded by
2003-44, 2003-25 I.R.B. 1051 (June 23, 2003).

3See Godshall, 285 F. Supp. 2d at 633 (amended complaint of freelance workers alleged
that defendants violated their fiduciary duties, including duties to act solely in the interest of
the participants and beneficiaries).

42003 WL 223309, at *5, 29 EB Cases (BNA) 2609 (N.D. Ill. Jan. 30, 2003).

5The 20 factors identified by the IRS and discussed in Rev. Rul. 87-41 are as follows:
instructions; training; integration; services rendered personally; hiring, supervising, and paying
assistants; continuing relationship; set hours of work; full time required; doing work on employer’s
premises; order of sequence set; oral or written reports; payment by hour, week, month; payment
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determining whether a worker qualifies as an “employee” for ERISA purposes.
An example of the court’s analysis of these factors is found in Rumpke v.
Rumpke Container Service,’ where the district court, citing Nationwide Mutual
Insurance Co. v. Darden,’ reiterated that the common-law test “provides no
‘shorthand formula or magic phrase that can be applied to find the answerl[;]
... all of the incidents of the relationship must be assessed and weighed with
no one factor being decisive.” ”® Because the totality of the circumstances
controls whether the worker is classified as an employee, the court’s analysis
of these factors generally is quite fact intensive.
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Its Progeny

In Kiper v. Novartis Crop Protection, Inc.,” the district court enforced an
independent contractor agreement where the factual circumstances indicated that
the plaintiffs requested that the defendants hire them as independent contractors,
signed agreements designating them as such, received a mark-up in their hourly
rate in lieu of employee benefits, and worked for eight or more years in that
capacity. According to the district court, these facts equitably estopped plaintiffs
from consideration as common-law employees because “[tJo now allow the
plaintiffs to claim employee status solely to get benefits under the Plans would
not only be inequitable, but it would totally destroy the clear meaning of a
contract voluntarily entered into by the parties.”!

In addition to the journal articles cited in the Main Volume, various journals
continue to publish articles on the issues raised by Vizcaino v. Microsoft Corp."
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court ruling that contractor was independent contractor, not an employee, was affirmed).

209 F. Supp. 2d 628, 28 EB Cases (BNA) 1020 (M.D. La. 2002).

07d. at 637-38.

1120 F.3d 1006, 21 EB Cases (BNA) 1273 (9th Cir. 1997). A few of the more recent
articles are: Lisa Horwedel Barton, Reconciling the Independent Contractor Versus Employee
Dilemma: A Discussion of Current Developments as They Relate To Employee Benefit Plans,
29 Cap. U.L. REv. 1079 (2001); John McGee, Benefits For Contingent Employees, 63 TEX. B.J.
870 (2000); Judith E. Bendich, When Is a Temp Not a Temp?, 37 TriaL 42 (Oct. 2001); John
M. Vine & Michael J. Francese, Contingent Workers Under Employee Benefit Plans: Problems
If They Are Covered and Problems If They Are Not, 664 PLI/Lit 327 (2001); Phillip R. Maltin,
By Any Other Name—No Matter What Workers are Called, Their Status and Treatment as
Employees are Subject to a Variety of Fact-Based Tests, 24 L.A. Law. 53 (Sept. 2001); Daniel
M. Feinberg, Independent Contractors, Leased Employees, and Other Contingent Workers,
SGO017 ALI-ABA 247 (2001); Katherine M. Forster, Strategic Reform of Contingent Work, 74
S. CaL. L. REv. 541 (2001); Lara Turcik, Rethinking The Weighted Factor Approach to the
Employee Versus Independent Contractor Distinction in the Work for Hire Context, 3 U. PA. J.
LAB. & Emp. L. 333 (2001); Mark Berger, Rethinking the Legal Oversight of Benefit Program



242 ERISA Litigation—2004 Supplement Ch. 33 III.D.2.

The Seventh Circuit in Trombetta v. Cragin Federal Bank for Savings
Employee Stock Ownership Plan' recognized that although the court relied on
other factors in support of its decision, the court was entitled to use the express
language of the service agreements as a factor in its decision in that such
agreements evidenced “the intent of the parties that the status of plaintiffs be
that of an independent contractor and not an employee.”"

A recent example of the court’s deference to plan administrators when
interpreting a plan’s eligibility provision appears in Kolling v. American Power
Conversion Corp."* In Kolling, the First Circuit stated that although Kolling
had a plausible argument that he was a common law employee of APC, “it is
the language of the Plan, not common law status, that controls.”"® After recogniz-
ing that the plan adopted a circular definition of employee, i.e., “Employee of
the Employer,” the court upheld the plan administrator’s exercise of discretion
to reasonably determine the meaning of that phrase to include only individuals
who received W-2 forms and leased employees.'® Another example is found
in MacLachlan v. Exxon Mobil Corp.,"" where the Fifth Circuit upheld as
not an abuse of discretion the plan administrator’s exclusion of independent
contractors from the plan on the basis that the plan eligibility term “regular
employees” was intended to refer solely to employees on the payroll of the
plan sponsor.

Another example of a Microsoft inoculation provision appears in the
disability benefit plans discussed in Jaeger v. Matrix Essentials, Inc.'"® These
plans specifically excluded “[a]ll leased employees, as defined in Section 414(n)
of the Internal Revenue Code, all independent contractors and all other individu-
als whom the Employer does not treat as its employees for federal income and
employment tax purposes, even if it is subsequently determined by a court or the
[IRS] that such individuals should be, or should have been, properly classified as
common law employees of the employer.”"

Exclusions, 33 RUTGERs L.J. 227 (2002); Patricia Ball, The New Traditional Employment Rela-
tionship: An Examination of Proposed Legal and Structural Reforms for Contingent Workers
from the Perspectives of Involuntary Impermanent Workers and Those Who Employ Them, 43
SANTA CLARA L. REvV. 901 (2003); Stephen F. Befort, Revisiting the Black Hole of Workplace
Regulation: A Historical and Comparative Perspective of Contingent Work, 24 BERKELEY J.
Emp. & LaB. L. 153 (2003); Kevin J. Doyle, The Shifting Legal Landscape of Contingent
Employment: A Proposal to Reform Work, 33 SEToN HALL L. REv. 641 (2003); Thomas A.
Kirschbaum, Selected Issues Regarding Contingent Workers, S1I013 ALI-ABA 215 (2003).

12102 F.3d 1435, 20 EB Cases (BNA) 2265 (7th Cir. 1996).

B1d. at 1439-40. See generally the treatment of the independent contractor agreement in
Kiper v. Novartis Crop Prot., Inc., 209 F. Supp. 2d 628, 28 EB Cases (BNA) 1020 (M.D. La.
2002), as discussed in the text above.

14347 F.3d 11, 31 EB Cases (BNA) 1513 (1st Cir. 2003).

B1d. at 14.

rd.

17350 F.3d 472, 2003 WL 22508859, at *6, 31 EB Cases (BNA) 1993 (5th Cir. 2003).
See also Boggess v. Monsanto Co., 2003 WL 715985, at *5-6 (S.D. W.Va. Feb. 10, 2003)
(unreported) (denial of benefits by plan administrator was not an abuse of discretion where it
was objectively reasonable to construe phrase “regular employee” as including only those employ-
ees on plan sponsor’s payroll); Jaeger v. Matrix Essentials, Inc., 236 F. Supp. 2d 815, 829, 29
EB Cases (BNA) 1042 (N.D. Ohio 2002) (benefits denied where plan excluded “any individual
for whom the Employer does not report wages on Form W-27).

18236 F. Supp. 2d 815, 29 EB Cases (BNA) 1042 (N.D. Ohio 2002).

YId. at 825.
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On March 20, 2003, Congresswoman Carolyn McCarthy (D-N.Y.) and
Congressman Rob Andrews (D-N.J.) introduced the Employee Benefits Protec-
tion Act of 2003, H.R. 1397. If enacted, this bill would nullify such Microsoft
inoculation provisions. On April 7, 2003, H.R.1397 was referred to the House
Subcommittee on Employer-Employee Relations. The current status of this bill
can be determined by accessing the Internet website of the Library of Congress
at http://thomas.loc.gov.”

3. DOL Fiduciary Claims: The Herman v. Time Warner Inc. Litigation

The Second Circuit affirmed the district court decision in part and vacated
it in part for the district court’s consideration of the retaliation claim in Monte-
sano v. Xerox Corp., discussed in the Main Volume.”

The Third Circuit affirmed the district court in Tinley v. Gannett Co.” In
furtherance of the discussion in the Main Volume, note that the Third Circuit
in Tinley upheld the district court’s determination under the given facts that
the statute of limitations had expired on the breach of fiduciary duty claim in
that the workers had actual knowledge of the breach upon classification of their
employment as independent contractors.” For purposes of fixing the accrual date
of a breach of fiduciary duty claim, application of the statute of limitations
requires actual knowledge of the breach. Therefore, a fiduciary breach claim
will not be barred on statute of limitations grounds absent proof that the workers
classified in a nonemployee role had possessed knowledge of all facts necessary
to understand that some claim may exist under ERISA.*

5. Case Law Treatment of Leased Employees’ Eligibility to Participate in a
Service Recipient’s Plans

Courts continue to address challenges made by leased employees claiming
the right to participate in service recipient benefit plans.®

®In Baraschi v. Silverwear, Inc., 2002 WL 31867730, at *5, 29 EB Cases (BNA) 2311
(S.D.N.Y. Dec. 23, 2002), the district court refused to dismiss an employee’s claim for ERISA
benefits, stating that the worker “could conceivably prove that, in signing the employment
contract, she did not knowingly relinquish her ERISA benefits.” However, where evidence of
a knowing waiver is clear to the court, the contractual waiver will be enforced. See Kiper v.
Novartis Crop Prot., Inc., 209 F. Supp. 2d 628, 638, 28 EB Cases (BNA) 1020 (M.D. La. 2002).
The disclaimer language of the agreement is just one of many factors taken into account in
assessing whether the “totality of the circumstances” evidence supports a knowing waiver.
Baraschi, 2002 WL 31867730, at *5.

21256 F.3d 86, 26 EB Cases (BNA) 1609 (2d Cir. 2001) (see footnote 92 in the Main
Volume, at 111.D.3.).

2255 Fed. Appx. 74, 30 EB Cases (BNA) 1179 (3d Cir. Jan. 9, 2003) (see text and footnote
93 in the Main Volume, at I11.D.3.).

355 Fed. Appx. at 78 (see text at footnote 95 in the Main Volume, at II1.D.3.). See also
Edes v. Verizon Communications, Inc., 288 F. Supp. 2d 55, 2003 WL 22429705, at *5 (D. Mass.
2003) (breach of fiduciary duty claim dismissed where actual knowledge of misclassification
was determined to have occurred upon date of hire).

*See Godshall v. Franklin Mint, 285 F. Supp. 2d 628, 636, 31 EB Cases (BNA) 1665
(E.D. Pa. 2003).

®Boggess v. Monsanto Co., 2003 WL 715985 (S.D. W.Va. Feb. 10, 2003) (unreported).
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Courts continue to repudiate early cases involving leased employees that
incorporated tax regulations.?

Courts continue to apply the two-pronged analysis to determine benefit
eligibility.”” The two-pronged analysis to plan eligibility has also been used to
determine eligibility in cases involving independent contractors.”® However,
for the plan administrator’s determination of eligibility to be deemed reasonable
by the court it must be based on an adequate set of facts presented.”

The validity of an ERISA waiver may be subject to closer scrutiny than
the validity of other waivers. The courts generally have required clear evidence
of a knowing waiver of ERISA benefits before giving effect to a contractual
waiver. The Employee Benefits Protection Act of 2003 (H.R. 1397) includes
a provision that would render such contractual waivers a nullity. For additional
information on the status of this bill, please refer to the discussion in the
text above.*

A recent district court discussion of the analysis of an exclusionary provi-
sion for leased employees that specifically references Code Section 414(n)
appears in Godshall v. Franklin Mint Co.”!

IV. Worker Changes in Status: ERISA Section 510 Claims

In Berger v. AXA Network, LLC,” the district court recognized that the
claim of insurance agents who alleged that they were reclassified from “statutory
employee” to “self-employed” for the purpose of interfering with the attainment
of rights under the defendant insurer’s benefit programs stated a cause of action
for violation of ERISA Section 510. According to the court, the reclassification
of their employment status constituted a “discriminatory or wrongful change
in the employer-employee relationship” in violation of ERISA Section 510.%

Lawsuits alleging violations of ERISA Section 510 may be brought by
participants and beneficiaries through ERISA Section 502(a)(3), which allows
for equitable relief to redress such violations.*

% Edes v. Verizon Communications, Inc., 288 F. Supp. 2d 55 (D. Mass. 2003) (failure to
comply with tax rules and regulations affecting minimum participation requirements for qualified
pension plans do not permit the court to rewrite the plan’s eligibility provisions); Bauer v.
Summit Bancorp., 325 F.3d 155, 162, 30 EB Cases (BNA) 1225 (3d Cir. 2003) (salaried-only
plan does not violate ERISA’s minimum participation requirements).

7See Jaeger v. Matrix Essentials, Inc., 236 F. Supp. 2d 815, 821-22, 29 EB Cases (BNA)
1042 (N.D. Ohio 2002).

%See Kolling v. American Power Conversion Corp., 347 F.3d 11, 31 EB Cases (BNA)
1513 (1st Cir. 2003) (language of the plan controls).

¥Boin v. Verizon South, Inc., 283 F. Supp. 2d 1254, 31 EB Cases (BNA) 2250 (M.D.
Ala. 2003) (plan failed to present evidence that plan exclusion was made rationally and in
good faith).

0See supra 111.D.2.

31285 F. Supp. 2d 628, 632, 31 EB Cases (BNA) 1665 (E.D. Pa. 2003).

22003 WL 21530370, 30 EB Cases (BNA) 2688 (N.D. IIL July 7, 2003).

%2003 WL 21530370, at *2.

d.
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Courts continue to address when an ERISA Section 510 claim accrues
for statute of limitation purposes. ¥

In Millsap v. McDonnell Douglas Corp.,*® the district court reiterated that
ERISA Section 510 requires evidence that the employer’s desire to block
attainment of benefits rights was a determinative factor in the employee’s
discharge. However, as discussed in Williams v. American International Group,
the act of hiring a worker as a temporary employee, rather than as a regular
employee, does not support a claim for violation of ERISA Section 510, which
protects against the disruption of existing employment relationships.®’

V. Professional Employer Organizations: Who Is the Employer?

The National Association of Professional Employer Organizations
(NAPEO) estimates that approximately 800 PEO companies are responsible
for generating more than $43 billion in gross revenues in the United States.*®

In addition to the states identified in the Main Volume,* as of December
26, 2003, the following states have also enacted laws affecting PEOs: Arizona,
Arkansas, Delaware, Kansas, Kentucky, Maryland, Michigan, Nebraska, New
Jersey, New York, North Carolina, and Oklahoma.

State courts have also recognized that there can be more than one employer
for purposes of workers’ compensation. In Stone v. North Star Steel Co.,* the
Ohio Court of Appeals ruled that a PEO may be treated as a co-employer for
purposes of protection under the state’s workers’ compensation laws.

On November 25, 2003, the IRS released Revenue Procedure 2003-86,
which amplifies the relief of Revenue Procedure 2002-21, under which defined
contribution plans maintained by PEOs could avoid potential disqualification
by the IRS for violating the exclusive benefit rule of Code Section 401(a)(2).
PEOs were given a compliance period under Revenue Procedure 2002-21 during
which they could choose between terminating the PEO plan or converting it
from a single employer plan to a Multiple Employer Retirement Plan—or
“MERP.”# Revenue Procedure 2003-86 provides additional guidance for
MERPs, thus providing PEOs with valuable flexibility consistent with the
remedial purposes of Revenue Procedure 2002-21. This guidance, provided in

¥ See also Williams v. American Int’l Group, 2002 WL 31115184, at *5, 29 EB Cases
(BNA) 1251 (S.D.N.Y. Sept. 23, 2002) (temporary employee’s Section 510 claim accrued when
her status as temporary was decided, i.e., on the date of her hire); Edes v. Verizon Communica-
tions, Inc., 288 F. Supp. 2d 55, 2003 WL 22429705, at *3 (D. Mass. 2003) (same).

%162 F. Supp. 2d 1262, 1299 (N.D. Okla. 2001).

72002 WL 31115184, at *2, 29 EB Cases (BNA) 1251 (S.D.N.Y. Sept. 23, 2002)
(unreported).

8See What is a PEO? at www.napeo.org.

¥See text and footnote 161 in the Main Volume, at V.

4152 Ohio App. 3d 29, 786 N.E.2d 508, 515 (2003).

#Rev. Proc. 2003-86 was published in the Internal Revenue Bulletin 2003-50 on December
15, 2003—the revenue procedure’s effective date. 2003-50 I.R.B. 1211, 2003 WL 22846753.

“Revenue Procedure 2003-86 refers to converted multiple employer retirement plans by
the acronym “MERP.”
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the form of transitional rules that will require appropriate plan amendment,*
should be of particular interest to plan administrators of defined contribution
plans that were covered by Revenue Procedure 2002-21.
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nated spin-off plan notwithstanding the existence of another defined contribution plan
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(2) Top-Heavy Rules: When determining the top-heavy status of the MERP, the worksite
employees’ benefits that accrued in the PEO plan before Revenue Procedure 2002-21’s
compliance date may be attributable either to the CO or to the PEO.

(3) ADP and ACP Testing: The MERP must be treated as a new plan for purposes of
ADP and ACP testing, rather than as a successor plan to the PEO plan.
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(5) HCE Status: The HCE status of an individual who was a worksite employee in the
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that look back year is determined by treating the worksite employee as an employee of
the CO for the look back year. The MERP must treat compensation received by the
worksite employee in that look-back year as compensation from the client organization.
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